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O R D E R 

 

PER N.K. CHOUDHRY, JUDICIAL MEMBER 

  

 This appeal has been preferred by the Assessee’s legal heir 

against the order dated 23/12/2019 impugned herein passed by 

the ld. Commissioner of Income Tax (Appeals) [for short, “ld. 

Commissioner”], Kurnool u/sec. 250(6) of the Income Tax Act, 

1961 (hereinafter referred to as "Act") for the A.Y. 2013-14. 
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2. In this case, the appeal was filed before the ld. 

Commissioner with a delay of 151 days, however, the Appellant 

failed to adduce any plausible reasons with supporting 

documentary evidence to demonstrate that there was sufficient 

cause for 151 days delay in filing the appeal within the meaning of 

section 249(3) of the Act as observed by the ld. Commissioner.  

Further, ld. Commissioner observed that even after a lapse of 

more than 3 years from the date of filing of the appeal till date i.e. 

from 28/09/2016 to 23/12/2019, the Appellant has not yet filed 

the requisite formal condonation petition along with affidavit and 

supporting documentary evidence seeking condonation of delay. 

 It also appears from the impugned order that the Appellant 

being a legal heir of the deceased Assessee has filed the appeal 

before the Ld. Commissioner and in Form No.35 at column Nos. 

14 & 15 which relate to delay in filing of appeal, stated that the 

Assessee has expired on 14/03/2016 and therefore the legal 

formalities for getting the relevant certificates got delayed, hence, 

delay is requested to be pardoned.   

The ld. Commissioner did not get impress by the reasons for 

delay given by the legal heir of the Assessee and dismissed the 
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appeal in limine on the point of limitation. The Appellant being 

aggrieved preferred the instant appeal.  

3. Having heard the parties and perused the material available 

on record. The appeal of the Assessee was dismissed in limine as 

not admitted on the ground of non-filing of the necessary 

application with supporting affidavit. It is an admitted fact that the 

Assessee deceased had expired on 14/03/2016 and as per the 

legal heir of the Assessee the legal formalities for getting the 

relevant certificates have been delayed which resulted into delay 

of 151 days in filing the appeal.  Though, the Appellant has 

mentioned the reason for delay in Form No.35 at column 14 & 15 

and requested in column 15 itself for pardoning the delay, 

however, failed to file appropriate application and supporting 

documents which includes affidavit before the ld. Commissioner.  

3.1. Though, the application for condonation of delay is supposed 

to be filed along with the appeal itself, however as has been held 

by the Hon'ble Supreme Court in the case of State Of M.P. And 

Anr vs Pradeep Kumar and Anr., decided on 12th September, 

2000 [2000 Supp (3) SCR 235] the same can be entertained at a 

later stage.  The relevant conclusion of the Hon'ble Supreme Court 

is reproduced herein below : 
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“The object of enacting Rule 3-A in Order 41 of the Code seems 

to be two- fold. First is, to inform the appellant himself who filed 

a time barred appeal that it would not be entertained unless it is 

accompanied by an application explaining the delay. Second is, 

to communicate to the respondent a message that it may not be 

necessary for him to get ready to meet the grounds taken up in 

the memorandum of appeal because the court has to deal with 

application for condonation of delay as a condition precedent. 

Barring the above objects, we cannot find out from the rule that 

it is intended to operate as unremediably or irredeemably fatal 

against the appellant if the memorandum is not accompanied by 

any such application at the first instance. In our view, the 

deficiency is a curable defect, and if the required application is 

filed subsequently the appeal can be treated as presented in 

accordance with the requirement contained in Rule 3-A of Order 

41 of the Code”.  

 

3.2. It seems that may be due to lack of knowledge or guidance 

or inadvertence, the appellant failed to file the appropriate 

application and supporting affidavit/evidence in support of reasons 

for delay. The Assessee died and the appeal before the ld. 

Commissioner was filed by the legal heir, therefore, considering 

the peculiar facts and circumstances as discussed above, we deem 

it appropriate to remand back this case to the file of the ld. 

Commissioner for decision afresh while affording reasonable 

opportunity(s) to the Assessee for filing an appropriate application 

along with affidavit/evidence in support of reasons for delay. 

Hence ordered accordingly.  
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4. In the result, appeal filed by the Assessee stands allowed for 

statistical purpose.  

Order Pronounced in open Court on this 24th day of June, 2021. 

 

 

   Sd/-         sd/-   
   (D.S. SUNDER SINGH)     (N.K. CHOUDHRY)  

 Accountant Member      Judicial Member     

                         

                                                

Dated: 24th June, 2021. 

vr/- 
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